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REASONS FOR DECISTON

1. Overview

1] Optech Incorporated (“Optech™) manufactures lascr-based survey systems, Until 2008
Optech utilized the aireraft of Aviation Intemational {Canada) Inc. ("Aviation ") for much of the
testing of its survey systems. Adele Fogle was the President and owner of Aviation.

[2] In this action Optech alleges that its former employee, Rajive Sharma, and Ms. Fogle
hatched up a kickback scheme which used the defendant, 1510032 Ontario Ltd. (*151 Ontario™),
to hold or receive monies billed to Optech for aircralt services provided by Aviation over the
course of about 6)2 years. Optech contends that Mr, Sharma reaped secret commissions totaling
$800,737.49 under the scheme, some of which wenl to his pcrsonal corporation, 2025915
Ontario Inc. (*202 Ontario™), and some of which were paid to his wife, Scema Sharma.

[3]  Optech sues to recover what it alleges were sceret commissions because (1) its supplier,
Fogle/Aviation, made payments to Optech's agent, M. Sharma, (i) knowing that Mr. Sharma
was Optech's agent; and (iif) the payments were kept secret from Optech.
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[4]  So clear docs Optech think its casc to be that it has moved for summary judgment in
scveral different respects:

(1) As against the delendants, Fogle, Aviation, 151 Ontario, Mr. Sharma, and 202
Ontario, judgment for: (a) the sum of $800,737.49 in respect of secret commissions
paid by Foglc and Aviation through 151 Qutario to Mr. Sharma and to Mr, Sharma
through 202 Ontario; (b) the sum of $55,675.85 arising out of the detection,
Investigation and quantification of the losses and consequential losses suffercd by the
plaintiff; (¢) punitive and exemplary damages in the amount of $100,000; and (d) a
declaration that they are joinily and severally liable to Optech for all amounts owing;

(i)  Asagainst Mr. Sharma and 202 Ontario, judgment for: (a) the sum of $752,137.49 for
brecach of constructive trust (being the $752,137.49 of the $800,737.49 in secret
commissions received by Mr. Sharma and 202 Ontario); (b) a declaration that they are
jointly and severally liable to Optech for all amounts owing; and (¢) an order entitling
the plaintiff to trace the monies that Mr. Sharma and 202 Ontario fraudulently
obtained from the plaintiff into and through any financial institution accounts or
deposit facilities in the name of Mr. Sharma and 202 Ontario and into or through any
assets purchased by Mr. Sharma and 202 Ontario with the plaintiff's monics; and,

i} As against Mrs. Sharma, a judgment requiring her to disgorge the sum of $48.600.00
: £or,
(being the $48.600.00 of the $800,737.49 in sceret commissions received by her).

Further, Oplech secks an order against Mr. Shatma dismissing his counterclaim for wrongful
dismissal and an order against Aviation di smissing its counterclaim for breach of contract.

[5]  Inresponsc, Mr. Sharma, Mrs. Sharma, and 202 Ontario seek the dismissal of Optech’s
motion for summary judgment.

[6]  Fogle, Aviation and 151 Ontario also seck the dismissal of Optech’s motion for summary
judgment, but Aviation and 151 Ontario request summary judgment in the amount of $64,270.02
in their favour (or either of them) as against the Oplech with respect to unpaid invoices.

[7]  For the reasons sct out below, I refuse the motions for summary judgment and call on the
parties to make submissions for directions regarding the trial of this proceeding.

I1. Structure of these Reasons

[8] 1 will consider first Optech’s claims against the defendants by examining the allepations
pleaded, then the applicable law, following which T will consider the evidence 1o ascertain
whether Optech has demonstrated that no genuine issue requiring trial exists in respect of its
claims. [ will then subject the counter-claim of Aviation to a similar analysis,



JAN-31-2011 10:08 JUGDES ADMIN RM 170 416 327 5417 P.004-029
- Page 3 -

HI.  Optech’s Claims

A. The pleaded claim

[91  Optech pleads that prior to September 10, 2008, it employed Mr. Sharma as its Team
Leader, Terrestrial Flight Services, in which capacity Mr. Sharma from time to time would
authorize the payment of invoices to various suppliers, including Aviation, Ms. Fogle owned
and operated Aviation which Optech hired on a regular basis to provide the fI ying platforms on
which to test the laser-based survey systems it manufactured. Optech alleges that Aviation acted
as one of its key supplicrs from 1999 on.

[10]" In early 2002 Mr. Sharma and Ms. Fogle incorporated 151 Ontario. Therein lay the
genesis of what Optech alleges was the kickback scheme.  According to Optech, 151 Ontario
registered the business name of Aviation Intemational (Canada) and, beginning in late 2004, 151
Ontario began to deposit into its own account cheques paid by Optech to Aviation for Night
scrvices provided. Optech alleges that in carly 2008 Aviation directed it to pay 151 Ontario

directly for services Aviation rendered, Optech contends that it had no idea Mr. Sharma was
involved with 151 Ontario.

[11]  Optech alleges that slarting in 2003 151 Ontario began to make payments to Mr,
Sharma’s personal company, 202 Ontario, and later to his wife, Mrs. Sharma, in circumstances
about which Optech plcads it had no knowledge,

[12]  According to the Statement of Claim, in July, 2008, a whistleblower put Optech onto the
scheme which resulted in Optech firing Mr. Sharma in September, 2008 and at the same time
terminating its dealings with Aviation,

[13]  Optech characterized the amounts received by Mr. Sharma and his wife from 151 Ontario
as kickbacks and an overpayment by Opteeh for the services of Aviation.

[14]  Optech claims that Mr, Sharma breached the contractual and fiduciary duties he owed it
by accepting the kickbacks, and it seeks judgment against him for their return. Optech also
pleads that Fogle, Aviation and 151 Ontario knew Mr. Sharma worked for Optech and
knowingly assisted him in defrauding Optech through the sceret commission scheme. In those
circumstances Optech contends that Fogle, Aviation and 151 Ontario are Jointly and severally
liable with Mr. Sharma for the amounts of the secret commissions,

B. Mr, Sharma’s defence

[15]  Mr. Sharma denies that any monies he received from 151 Ontario constituted kickbacks.
Ile contends that his position at Oplech was not one of a fiduciary, did wot involve the
authorization of paymients to suppliers, and he did not perform duties that would have led Optech
to rely on him for any pricing decisions regarding Aviation.

[16] Mr. Sharma states that all orders Optech placed with Aviation were initiated and
approved by his senior management and that Optech reccived services from Aviation ai prices at
or better than prevailing market rates. Consequently, Optech paid competitive, reasonable prices
for the services it received from Aviation.
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(171 As to 151 Ontario, Mr. Sharma pleads that it was “incorporated for purposes other than
servicing the Optech contract™, Although his Statement of Defence was somewhat vague about
what those purposes were, it suggested that onc purpose was to secure international students for
flight training services. Mr. Sharma stated that his wife was employed by 151 Ontario in a
clerical and administrative capacity, and that the payments from 151 Ontario to 202 Ontario were
compensation for services he and his wife provided to 151 Ontario. Mr. Sharma Pleaded that he
had no duty to disclose to Optech the existence of 151 or 202 Ontario.

[18] Mr. Sharma counterclaims for damages for wrongful dismissal, contending that the
reason Opiech fired him was because of information he possessed about Optech’s poor safety
record and practices.

C. The defence of the Fogle Defendants

[19] In their defence, Ms. Fogle, Aviation and 151 Ontario (collectively the “Fogle
Defendants™), vigorously rejected Optech’s claims that they had participated in a kickback
scheme with Mr. Sharma. The Fogle Defendants contended that the prices charged by Aviation
to Optech were negotiated without any involvement of Mr, Sharma and were set at or below fair
market value for comparable scrvices. Notwithstanding Optech’s knowledge of the flight
services market becausc of its usc of other aireraft suppliers, the Fogle Defendants stated that
Optech never made any complaint about the prices charged by Aviation and that an Optech
manager, not Mr. Sharma, approved all payments 1o Aviation.

[20]  The Fogle Defendants pleaded that 151 Ontario was sel up after Mr, Sharma had
approached Ms. Fogle suggesting that she expand Aviation’s flight schoo) by bringing in more
students, especially from India where Mr. Sharma had contacts, The Fogle Defendants stressed
that 151 Ontario was incorporated for business purposes unrelated to Optech and had nothing to
do with the services agreement between Aviation and Optech, They acknowledged that in April,
2008, Aviation informed Optech that all future invoices for its services would be rendered by
131 Ontario, but pleaded that change was done “for accountin g purposes only™.

[21]  Aviation has counterclaimed against Optech for the payment of $64,000.00 in unpaid
2008 invoices, as well as for substantial damages for the wrongful termination of its scrvices
agreement with Optech.

D. Key issues emerging from the pleadings

[22]  As can be scen f(rom this survey of the pleadings in this action, Optech’s claim will
require an inquiry into several [actual issues:

(i) What role did Mr. Sharma play at Optech — did he have any control or influence over
the selection of aircrafl suppliers and, more specifically, the prices Oplech paid for
the services purchased from Aviation?

(if)  Between 2002 and 2008 were the prices paid by Optech to Aviation in line with, or in
excess of, fair market prices for comparable services?
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(iii)  What services did 151 Ontario perform and what was the source of the revenue it
carned?

(iv)  Did 151 Ontario receive monies paid by Optech to Aviation for the services provided
to Optech and, if it did, for what reason?

(v)  Did Mr. Sharma perform any services of value 10 151 Ontario that were unrclated to
the business between Optech and Aviation?

(vi)  Did Mrs, Sharma perform any services of value to 151 Ontario that were unrelated to
the business between Optech and Aviation?

L will return to these arcas of factual inquiry later in these Reasons, but first let me consider the
law applicable to the causcs of action pleaded by Optech against the defendants,

IV, Applicable law on sccret commissions

(23]  The law regarding secret commissions or bribes is well-established. The Court of
Appeal, drawing on the English King’s Bench decision in Industries & General Mortgage Co.,
Lid v, Lewis,' set out those principles in two decisions: Oshawa Group Lid v, Grear American
Insurance Co.” and Ruiter Engineering & Construction Ltd, v. 430216 Ontario Lid > Perell 1., in
Remedies for the Victims of a Bribe,* an article written before his appointment to this court,
provided a nice summary of the relevant law. From those sources T draw the following
principles:

(1) A bribe, or sccret commission, occurs when () the person making the payment
makes it to the agent of the other person with whom he is dealing; (b) he makes it to
that person knowing that that person is acting as the agent of the other person with
whom he is dealing; and (c) he fails to disclose to the other person with whom he is
dealing that he has made that payment to the person whom he knows to be the other
person's agent;

(1) Once the bribe has been established {he donot's motive is irrelevant and there arises
an irrebuttable presumption that the agent was influenced by the bribe;

(iii) ~ Where the agent is a buyer of goods for his principal, the court will assumec, as against
the briber, that the true price of the goods as between him and the purchaser must be
taken to be less than the price paid to, or charged by, the vendor, by the amount or
value of the bribe; and,

'[194]2 AIlE.R, 574,

Z(1982), 36 O.R. (2d) 424 (C.A.).
7(1989), 67 O.R, (2d) 587 (C.A.).
*(1999), 22 Advocates' Quarterly 198,
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(iv)  The loss suffered by the victim of the secrct commission usually is measured by the
value of the sceret commission fraudulently and sceretly obtained by the agent.”

[24]  The policy underpinning these prineiples is a simple one: one contracting party should
not be allowed to put the agent of the other in a position which gives the agent an interest against
his duty, otherwise the principal would be deprived of the services of ils agent free from the bias
of an influence conllicting with his duty, for which he had contracied and to which he was
entitled.® In his article Perell J. wrote:

The rationale for the law’s focusing on secreey is that if a person with a duty of loyalty is
entrusted with quthority or with the property of the beneficiary then the person with the
duty of loyally ought not to use or be tempted to use his position to obtain a benefit
without the fully informed consent of the beneficiary whose interest is to be served. To
keep the benefit, the onus is on the person with the duty of loyalty to prove that there was
no secrecy and that his gain was permitted after full and fair disclosure of all matters
likely to influence the conduct of the cmployer, principal, partner or beneficiary.’

V. The practical scope of the new Rule 20

A. State of the jurisprudence

[25]  Last year significant changes were made 1o Rule 20, the symmary judgment rule. The
history of these changes was described by Perell J. in Healey v. Lakeridge Health Corporation,t
and many judges of this court have offered their views about {he meaning and effect of those
changes. I have cxg;rcsscd my views in several decisions, including last May’s decision in
Lawless v. Anderson,’

[26] Judges of this court have yet to rcceive guidance from the Court of Appeal on the
practical scope ol the new Rule 20. The comments made by Perell I. in the Lakeridge
Health case have been widely quoted by others of this Court, but in its recent decision upholding
his dc:cisioriloin thal case the Court of Appeal declined to comment on the import of the changes
to Rule 20.

[27]  In a more recent decision granting an extension in the time to perfect an appeal from an
order granting partial summary judgment, Weiler 1A, reviewed, without deciding, some of the
differences which have emerged in the jurisprudence of this Court, chicfly turning on the issue of
whether, or to what extent, a judge on a summary judgment motion can make findings of fact for

% Oskawa Group, supra.. paras. 28 to 30; Ruiter Engincering, supra., para.16 to 20.
® Ruiter Engincering, para, 18,

" Perell, supra., p. 201 (emphasis added).

*2010 ONSC 725.

? 2010 ONSC 2723 (under appeal).

" Healey v, Lakeridge Health Corporation, 2011 ONCA 55.
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the purpose of deciding the action on the basis of the evidence presented on the motion for
summary judgment. !

[28]  Pending guidance from the Court of Appeal on this issue, let me offer a few observations
on the practical scope of the new Rule 20 drawing on my experience since the Lawless case.

B. “Summary” trial or “regular” trial?
ry g

[29] In a certain sense it is true that the language of Rule 20 does not signal the substitution of
“sutnmary trials” for “regular trials”, After all, the task of the summary judgment motions judge
remains Lo determine whether a “regular trial” is necessary — 1.¢. is the court satisficd that there is
o genuine issue requiring a trial with respect to a claim or defence: Rule 20.04(2)(a). How, one
might ask, can a motion for summary Judgment be tantamount to a trial if the whole purpose of
the rulc is to ascertain whether a trial is required?

[30T A legitimate question, flowing as it does from the amended language of Rule 20, but
perhaps one that is put a bit too abstractly. The reason this question may be too abstract lies in
the effect of the enhanced powers granted to summary judgment motions judges undcr Rule
20.04(2.1) — i.c. the powers to weigh the evidence, evaluate the credibility of a deponent and
draw any reasonable inference from the cvidence, Thesc are all “fact finding” powers typically
exercised by a trial judge, as recognized by Rule 20.04(2.1) which cautions that those powers
should not be cxercised if “it is in the interest of Justice for such powers to be exercised only at a
rial”.

C. What is a “regular” trial?

[31]  Why would one defer the exercise of thosc tact-finding powers to a regular trial? To
answer that question, one must ask another — what is a “re gular” trial? A “regular” trial presents
the parties with an opportunity to adduce evidence in support of their cases through viva vece
evidenee and documentary, or real, evidence, and affords opposing parties the opportunity to test
the other’s cvidence by cross-examination in the presence of the trier of fact. The evidence
adduced is framed by the book-ends of an opening sltatement, which provides a roadmap linking
the anticipated evidenee to the issues in dispute, and a closing statement in which parties make
submissions on the findings of fact they wish the judge or jury to make, as well as the results
which they contend should flow from the application of the law to those facts.

D. How does a “regular” trial diffcr from a motion for summary judgment?

[32] What opportunity does a regular trial afford a party not found on a motion for summary
Judgment? Well, it is not the lack of opportunity to adduce evidence ~ the requirement of putting

" Mauldin v. Cassels Brock & Blackwell LLP, 2011 ONCA 67, commenting on the more restrictive interpretation of
Rule 20 expressed by Karakatsanis J. (as she then was) in Cuthbertv. TD Canada 1 rust, 2010 ONSC 830 and on the
more expansive interpretation taken by Pepall J. in Canadian Premier Life Insurance Co. v. Sears Canada Inc.,
2010 ONSC 3834,
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one’s best foot forward or “leading tramp, or risk losing all”, still holds true under the new Rule
20. A court expects thal on a motion for summary judgment it will have before it, in written and
transcribed form, all the relevant evidence that could be placed before the trial judge. 8o, on a

motion for summary judgment a party does not lose the opportunity to place evidence before the
court; on the contrary, the court requires it to do so.

[33] Nor does the parly lose the opportunity to make legal argument on the material issues in
the action — indeed, factums are mandatory on a Rule 20 motion: Rule 20.03.

[34]  With the cnhanced powers given (o a summary judgment motions judge under Rule
20.04(2.1) the partics do not lose the opportunity to request a judge to make findings of fact.
Those enhanced powers mark a pronounced change from what a judge could do on an old Rule
20 summary judgment motion, as Weiler J.A. noted in the Maud/in case:

The former rule was, however, interpreted by the Court of Appeal as not allowing a judge
to asscss credibility, weigh evidence, or draw factual inferences in determining whether
there was a genuine issue for trial.2

Those jurisprudential restrictions have been removed by the clear language of Rule 20.04(2.1).

[35] A motion for summary judgment also does not deprive a party of the opportunity to test
the evidence prolfered by the other. Affiants can be cross-examined, as can witnesses examined
on a pending motion. Transcripts are generated and placed before the motions judge.

[36]  But it is at this point that some of the differcnces between a “regular trial” and a summary
judgment motion begin to emerge. An out-of-court cross-examination of a witness is not
identical to an in-court one, for two reasons. First, it is an unfortunate reality of conlemporary
civil litigation that some counsel cngage in conduct in an examiner’s office ~ undue interjections,
unreasonable refusals and improper interference with questioning — that they would not dare
cngage  at trial for fear of sanction by the trial j udge. This improper conduct can limit the
fullness of an opposite party’s right 10 challenge and test evidence through out-of-court cross-
examination,

[37]  Second, the examination takes place in the absence of the motions Judge who therefore
lacks the opportunity to observe the witness and consider all those subtle factors which go into
assessing the credibility of a witness.

K. The option of a “mini-trial”

[38]  Well, onc might respond, Rule 20.04(2.2) has taken care of that problem by authorizing
the summary motions judge to “order that oral cvidence be presented by one or more partics,
with or without time limits on its presentation.” That is true, but mini-trials are nol a mandatory
element of a summary judgment motion. Mini-trials result from the excrcise of Judicial

** Maudlin, supra., para, 13,
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discretion, not the clection of the parties, So whether a viva voce challenge to opposing evidence
takes place is not a function of a party’s forensic right, but the decision of the motions judge that
seeing and hearing live witnesses would assist in performing the fact-finding exercise now
available under Rule 20.04(2.1).

[39] This limitation has been mitigated to some extent in the Toronto Region where parties arc
required as part of the scheduling process for summary judgment motions to indicatc whether
they anticipate it might be necessary for the court to hear viva voce evidence on the return of the
motion. If they do, the court ensures those arrangements arc in place at the time of the hearing.

[40]  What purposc does the mini-trial serve? According to the language of Rule 20.04(2.1), to
determine whether there exists a genuine issue requiring a “regular trial”. F rankly, by the time a
judge decides to go down the routc of a mini-trial, it becomes difficult to see how, in any
practical sense, the mini-trial operates other than as a surogate for the “rcgular trial”, Why go to
the time, trouble and cxpense of hearing viva voce evidencc unlcss there exists a realistic
prospect that by the end of the mini-trial a final decision on the merits of a claim or defence car
be made? If the mini-trial simply operates as a screcning device, a kind of “look-see™ before the
real “regular” trial, without finally disposing of an action, then Rule 20.04(2.2) would have the
perverse effect of saddling litigants with an extra layer of costs in an already expensive
contemporary litigation process. Hardly what was intended by the recommendations of the
Osborne Report. The mini-trial must have the potential {o serve as the “regular trial” if its
cxpense 1s to be justified,

[41]  Yet, whereas in a “regular trial” both partics will receive a final adjudication of their
claim or defence, a mini-trial does not necessarily posscss the same adjudicative symmetry.
Suppose a defendant moves for summary judgment to dismiss the plaintif®s claim, but the
plaintiff does not bring a cross-motion for summary judgment granting judgment on its claim
against the defendant. If the court orders a mini-trial, only two results are possible: either the
defendant obtains summary judgment dismissing the action — a final result — or the defendant’s
motion is dismissed and a “regular trial” ensues (perhaps shaped a bit pursuant to the powers in
Rule 20.05). Under this scenario, if the plaintiff wins the summary judgment motion, it does not
obtain final judgment; it only lives to fight another day. This potential lack of symmetry in the
finality of the outcomc for the parties represenis another difference between a SUMINATY
judgment motion and a “regular” trial.

F. A suggested question for motions judges to ask: How much more would T need to decide
this case?

[42]  How, then, does a court approach a summary judgment motion? Stepping back, as a
practical matter it strikcs mc that on any motion for summary judgment a motions judge must
pose, at certain points of his or her decision-making process, the following question — how much
more would T need to decide this case? Consider the judge hearing a motion for summary
judgment to dismiss a claim. When looking at the filed written evidence the judge typically
considers whether the cvidence enables the making of findings of fact which, when viewed in the
light of the applicable law, would allow the judge o conclude that the claim is so doubtful that
the casc does not deserve consideration by a tricr of fact at a future trial or has no chance of
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success.'> If no material facts arc in dispute and the law is reasonably clear, then suminary
judgment could well be granted assurming the facts fall in favour of the moving party,

[43] If conflicts ol material fact are present in the record, the cnhanced powers of Rule
20.04(2.1) now authorize the judge to engage in a standard fact-finding exercise but, in my view,
at this stage a judge needs 1o ask, yet again, “how much more do | need to determine that
conflicting evidence and thereby decide this case?” The nature of the factual dispute may be
such thal the written evidence affords the judec a sufficient basis 10 engage his or her fact-
finding powers without the need for viva voce evidence. For cxample, the documentary evidence
may be overwhelmingly in favour of one side, rendering any cxplanation advanced by the other
completely implausiblc. If the judge concludes that the nature of the factual dispute, assessed in
light of the quality of the written evidentiary record, would enable the Judge to make findings of
fact with the samc degree of certainly, and subject to the same requirenients of the law of
evidence, as could be donc at a “regular” trial, then, in my view, Rule 20.04(2.1) authorizes the
Judge to do so. The nature of the issues and the quality of the record combine so that it is not “in
the interest of justice for such [fact-finding] powers to be exercised onl y at a trial”,

[44] TIf, however, the judge determines that he or she “needs more” to resolve the factual

dispute, in particular the ability to sec and hear witngsses give evidence on key points and have
their evidence challenged, the mini-trial now stands as an option.

G. The limits of a “mini-trial”

[45] Tt is important to stress that a mini-trial is only an option. Several factors influcnce its
attractiveness as one:

(i) First, for a mini-trial to makc any sense in terms of the proportionality of the
additional litigation costs associated with it, I suspect that judges will want to be
confident that the factual disputes can be adjudicated from hearing viva voce evidence
from a small number ol key wilnesses. After all, Rule 20.04(2.2) talks about a “mini”
trial, not a lengthy trial. If the resolution of the material factual disputes will require
viva voce evidence from a significant number of witnesses, it would make more sense
to hold a “regular” trial, taking advantage of thec work product from the summary
Judgment motion, coupled with other trial-shaping directions under Rule 20.05(2);

(ii) Second, a mini-trial only makcs practical sensc if a likelihood exists that the
adjudication of the factual dispute on the mini-trial will result in the granting of the
motion for summary judgment. If it does not, but only determines that a “regular
trial” is required, then the mini-trial exercise would be a costly one without any
meaningtul forensic benefit — having a “mini-trial™ only to figure out one needs a
“regular trial” would be a waste of moncy;

" dronowicz v. Emiwo Properties, 2010 ONCA 96, paras. 17 and 18.
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(iii)  In order to minimize costs to the litigants and to make the best use ol sireiched
judicial resources, courts should strive to schedule mini-trials for the initial hearing of
the summary judgmen motion, and not schedule them as a “Phase Two” of the
motion. For a judge first to hear a summary judgment motion on a written record,
only then to deeide that viva voce cvidence should be called, likely will result in delay
and additional expense. When scheduling the hearing of a summary judgment motion
consideration should be given 1o whether viva voce evidence will be required at the
hearing of the motion. The summary judgment screening process currently employed
in the Toronto Region Motions Scheduling Court seeks 1o delermine at the time of
scheduling a summary judgment motion whethet viva voce evidence will be called;

(iv)  Finally, the complexity and sheer volume of the evidence 1o be adduced on a
summary judgment motion must factor into the determination about whether 1o hold a
mini-trial or, indeed, whether a summary judgment motion is appropriate given the
nature of the case. That is not to say that summary judgment cannot be used to deal
with large-record cases: al the end of the day, nine boxes of no cogent cvidence in
support ol a claim or defence still add up to nothing. But one must be realistic about
bringing summary judgment motions and directing mini-trials. If Rule 20 is to fulfill
its purpose of offering a “summary” disposition of a case, the court must be able to
render its decision on the motion in a relatively short period of time. To start moving
towards a regime in which a typical summary judgment motion takes two days or
more 1o argue essentially means one is reducing to paper the evidence that likely
would take a week or more to lead at trial. Incvitably such a practice will resul{ in

longer delays in the court releasing judgments in what is supposed to be a sumrmary
procceding.

[46]  All of which is to say that the new Rule 20 is still in ils infancy, and both the Bench and
the Bar have to feel their way towards identifying the sorts of cases which make good candidates
for summary judgment and for mini-trials.

H. A suggested practical approach

[47]  In sum, I offer for consideration in the judicial debate over the practical scope of the new
Rule 20 an approach driven by the motions judge asking, at certain stages of the inquiry, “how
much more would T need to decide this case?” T have set out above some examples of how to
apply such an approach. I acknowledge that by posing such a question a motions judge might
appeat to be cnpaging in the thought-process used by a trial judge. But that, in my view, is
preciscly what is entailed by the inquiry into ascertaining whether a “genuine issue requiring a
trial” exists. How else can a judge figure out whether a trial is required unless the judge views
the motion record from the perspective of a trial judge? And, when looking at the quality of the
record from that perspective, if the judge concludes that the nature of the factual dispute,
assessed in light of the quality of the written evidentiary record, would enable the judge to make
findings of fact with the same degree of certainty, and subject to the same requirements of the
law of evidence, as could be done at a “regular trial”, then it strikes me that the case would be
ripe for determination and {inal disposition on the basis ol a summary judgment motion,
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[48] That is the approach T intend to take to my analysis of the evidentiary record on these

motions.

VI. The record
[49]  The record filed before me consists of the following materials filed by the partics:

(i) Optech’s 4-volume motion record containing affidavits sworn by Elizabeth Carswell
and Glenn Farrington;

(i)  Optech’s Reply motion record containing two further affidavits from those affiants;

(iiy  The Sharma Defendants’ responding motion record containing affidavits sworn by
Rajive Sharma and Seema Sharma;

(iv)  The Fogle Defendants’ responding motion record containing an affidavit sworn by
Adele Fogle;

(v)  The affidavit and cxpert report of Mr. Ron Forster filed on behalf of the Fogle
Defendants;

(vi} A brief of transcripts from the cross-examinations of the affiants and briefs of
undertaking responses; and,

(vii)  Optech’s brief of sclected exhibits marked on those cross-examinations.
VI, Optech’s secret commissions claim: an examination of the evidence

[50] I proposc now to examine the evidence in the record before me grouped under each
element of the claim Optech asserts for recovery of secret commissions.

A. Was Mr. Sharma ¢ntrusted with the authority or with the property of Optech in respect
of its dealings with Aviation?

[51] No disputc exists on the record before me that Aviation contracted with Optech to
provide it with aircrafi for Optech to use to test its survey equipment. A dispute does exist on the
record about what role Mr. Sharma played in Optech’s decision to contract with Aviation,
eventually as its exclusive supplier of airtime — was Mr. Sharma cntrusted with authority to make
or strongly influence the purchasing decisions madc by Optech in respect to Aviation, or was hig
role in that relationship administrative in nature without any impact on how much airtime Optech
purchased [rom Aviation? The factual dispute can be seen clearly from the statements of facts
counsel have sct out in their very helpful facta.

A.l Findings of fact sought by Optech

[52] In its Factum Optech submitted that the record supported making the following findings
of (act:
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[9]  Aviation intl's business relationship with Optech began in 1999 when Optech
hired it for aerial survey {lights on a limited basis. Prior to 1999, Optech primarily hired
an aircratt supplier called Marc Inc., which operated as SkyDawe, to fly its ALTM
systems for testing and other purposes,

[10] In 2000, Fogle formally offered Aviation Inl's services on a more frequent basis
to Optech by sending a letter to Sharma as Optech's tepresentative. According to Fogle,
Sharma was the appropriate Optech contact to send Aviation Intl's first written offer to.

[11]  Until July 2002, Optech purchased airtime [rom both SkyDawg and Aviation Infl,
SkyDawg and Aviation Intl each had only one plane and, consequently, neither was able
to fly all of the missions that Optech required.

[12] In November 2001, Optech reorganized its Terrestrial Survey Division. This
division was responsiblec for testing ALTM systems and purchasing airtime from
SkyDawg and Aviation Intl. Sharma worked in this division and, by this time, Optech
had promoted him to ALTM Flight Operations Team Leader,

{13] As part of the November 2001 reorganization, Richard Neville ("Neville”)
became Operations Manager of the Lerrestrial Survey Division (i.e., Sharma's manager).
Neville had no aircraft experience. Although Neville understood that a review of the
aircrall parameters was necessary for the proper testing of Optech's ALTM systems, he
did not have the knowledge or cxpertisc to determine the correct aircraft to fly the ALTM
systems. Sharma bhad the knowledge and expertise to make the determinations that
Neville could not. Conscquently, it was Sharma's responsibility to make the correct

determinations regarding aircraft requirements and to sclect which aircraft provider to
usc.

[14]  Following the rcorganization of Optech's Terrestrial Survey Division, Aviation
Intl incrcased its rates to Optech twice in two months. Its howrly rate rose from
$615/hour to $650/hour on Decerber 1, 2001 and then to $700/hour on January 1, 2002.
The extra $85/hour represents an increase of approximately 13.8% in one month's time.
Fogle addressed her letter advising Optech of the Deeember 2001 price increasc to
Sharma because, as she admits, he was the appropriate contact to send Aviation Intl's first
written offer to.

[53] Inits Factum Optech noted that this increasc in rates by Aviation occurred just shortly
before Mr. Sharma and Fogle incorporated 151 Ontario. It continued:

{16]  Shortly after its incorporation, 151 Ontario purchased Aviation Intl's aircraft (a
Navajo) and immediately started leasing it back 1o Aviation Intl. The Navajo was the
aircraft that Aviation Intl used to (ly missions for Optech. Fogle and Sharma did not tell
Optech that Sharma now had an ownership stake in the aircraft that was being used to fly
missions for Optech, and Optech did not know.

[17]  On Jamary 29, 2002, 151 Ontario purchased a second aircraft, a Cessna
Skymaster. It immediatcly started leasing the Skymaster to Aviation Intl so that it too
could sell airtime to Optech. Aviation Intl offered to make the Skymasler available to
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Optech il Optech paid for the modifications necessary for it to be used to test Optech's
equipment.

[18]  Between March and May 2002, Optech paid $10,900 to modify the Skymaster so
that it could be used to carry its ALTM systems. Aviation Intl sent the invoices billing
Optech for these costs to Sharma. Neither he nor Fogle told Optech that it was paying to
modify an aircraft partially owned by its employee,

[191 On April 8, 2002, Sharma and Fogle opencd bank account number 01762-

1011634 for 151 Ontario with the Royal Bank of Canada. Sharma and Fogle had joint
signing authority.

(20]  In July 2002, Sharma caused Oplech to stop purchasing airlime from SkyDawg,
Optech never again purchased airtime from SkyDawe,

[21]  In August 2002, Sharma caused Optech to start purchasing airtime from Aviation
It instead of SkyDawg, namely in Aviation Inll's Skymaster. The switch from
SkyDawg occurred even though SkyDawg's average hourly charge to Optech from April
2002 to July 2002 was $541.37 and Aviation Int!'s average hourly charge during the same
period was $1,064.04.

[22] At this time, Sharma's performance review indicate that Optech relied on him to
purchase the services of its aireralt suppliers. According to his 2003 review, which he
himself signed, Sharma's responsibilities included "|e]nsur|ing] that Optech is receiving
[its] contractual agreement; both man power and dollar value from our aircraft supplier.”
Aviation Tntl was Optech's primary supplier at this thme. One of his goals for the
following year was to, "[n]egotiate an improved contract with current supplier [Aviation
Intl] and backup aviation plan with another supplier.”

[23]  Following August 2002, whenever it needed to fly its ALTM systems, Sharma
caused Optech to purchasc airtime from Aviation Intl almost exclusively. Until his
suspension on September 9, 2008, Sharma consistently represented to his superiors at
Optech that Aviation Inil's prices were the best available. Hc did this even though
Aviation Intl's prices were substantially higher than SkyDawg's.

[24] Shamma would, from time to time, prepare price comparison charts, which he
admils he knew his superiors would rely upon. The charts compared Aviation Intl's prices
to its compctitors. However, he never told his superiors that Aviation Intl charged for
flight time (i.c., from when the pilot turns the engine on to when he or she turns it off)
whereas other suppliers charged for airtime (i.e., when the aircraft is in the air). Flight
lime can be 1.5 times greater than airtime. Sharma has admitted that he knew the
distinction, atthough he failed to draw it to the attention of his superiors. He says that he
thought Aviation Intl's prices were still cheaper. They were not.

[25]  Although Aviation Intl's aircraft were not always available for Optech's missions
when requested, Sharma would delay sourcing alternate providers unless directly
required to do so by Optech's management. Sometimes Sharma would delay long enough
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so that Aviation Intl's aircraft were once again available to Optech. Sharma's actions
continued and enhanced the amount of business that flowed from Optech to Aviation Intl.

A2 Findings of fact sought by Mr. Sharma

[54] In his Factum Mr, Sharma submitted that the evidence in the record to which he referred
supported the following findings of fact:

[7]  The relationship between Optech and Aviation International began in 1999 at
Buttonville Airport, when Optech’s employees, Bill Gutelias (“Gutelias™) and Glenn
Farringlon (“Farrington™), approached Aviation International’s chief pilot, Phil
Brasher(“Brasher™), identificd themselves as Optech employees, and inquired whether

Aviation was able to fly equipment to Washington, D.C. for testing, which Aviation
eventually did.

(8]  The chief financial officer of Optech, Elizabeth Carswell ("“Carswell”™), admits
that despite swearing in her affidavit that Sharma introduced Oplech to Aviation
International, she in fact does not know who introduced Aviation International (o Optech.
Fogle’s evidence is that Brasher advised her that Gutelias and Farrington approached him
on behalf of Optech and that Sharma was not at this meeting. Sharma has confirmed that
he was introduced 1o Aviation International after 1999, and thus could not have been
present at this meeting. The cvidence of these three aforementioned Wwitnesses directly
contradicts Farrington’s assertion that Sharma referred him to Aviation International.

[9] Al that time of the initial meeting between Optech and Aviation International,
Farringlon was already awarc of Aviation International, as he had worked for ISTS at
York University when Aviation International was providing flight services for ISTS.

[10] Gutelias advised Aviation International that Optech was interested in using
Aviation Intermnational’s aircraft to test its ATLM systems, and that this could bccome a
permancnt opportunity il things went well.,

[11] Fogle subsequently met with Farrington to discuss an arrangement whereby
Aviation International would supply Optech with an airplane for the purposes of carrying
out ALTM testing. At that time, Gutelias advised Fogle that Farrington was responsible
for choosing Optech’s flight service providers. Farrington and Fogle negotiated the cost
of supplying Optech with an aircraft, after which Farrington agreed to retain the scrvices
of Aviation Intemational.

f12]  The agreement between Optech and Aviation International that resulted was the
product of negotiations between Fogle and Farrington; Sharma had no involvement with
negotiating said agresment,

[13] After Optech’s initial flights with Aviation International were successful,
Aviation Intcrnational cventually becume one of Optech’s primary flight service
providers.
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[14] Guielias initially flow all of these test missions with Aviation International’s
aircraft. Sharma only began flying some of these flights when Guielias was unavailable,
Fogle estimates thal Sharma flew about 20% of these flights for Optech betwcen 2002
and 2006 and less than 5% of these flights thereafter. Sharma confinms that in his later
years of employment with Oplech, he flew about 5% ol said flights.

[15]  From 1999-2002, Optech’s flight service needs were being met by Aviation
International and an American company, SkyDawg (“SkyDawg™). During that time,
Farrington admits that there were no complaints with Aviation International, nor did he
ask Sharma or anyone else to find another flight service provider

[16]  After Optech’s ALTM operators, meluding but not limited to Sharma, voiced
their concerns about the safety of SkyDawg's planes, Optech ceased using SkyDawg as a
flight service provider and replaced SkyDawg’s services by using Aviation
International’s second place instead.

[17]  Sharma had no influence over Optech’s decision to use Aviation Intemational’s

second plane or to cease using SkyDawg’s scrvices. Nor was Sharma an executive of
Optech at that time.

[18]  Farringlon acknowledges that he ultimately made the decision for Optech to cease
using SkyDawg’s plane. Tt was Sharma’s supervisor at the time, Richard Neville
(“Neville™), who made the decision to use Aviation International’s second plane,

[19]  According to Fatrington, there was no reason to doubi the decision to go with
Aviation International or to believe that Aviation International was a bad choice.

[20]  Further, Optech did not have any complaints with Aviation International from
1999-2002. At the time that Oplech ceased using SkyDawg’s services, Aviation
International’s second plane looked like a good opportunity to Optech, as it was a local
plane, which would be serviced locally, which would make Optech’s ALTM operator’s
much more confident.

[21}  Additionally, Farrington admits that there was no reason to look for another
service provider when Aviation Intemmational’s second planc was made available to
Optech and, in fact, Optech did not look for another service provider at that time.

(22]  Throughout Sharma’s employment with Optech, he acted in an administrative
role, with little or no influence over strategic decisions,

[23]  Atno point during his employment with Optech was Sharma an agent for Optech
with tespect to any flight scrvice providers, including Aviation. As indicated by
Sharma’s job description for his position of Flight Operations Team Leader, Sharma did
not have the authority to select aircralt service providers for Optech.

[24] To Fogle’s understanding, it was never Sharma’s responsibility to determine
proper aircraft requirements or to sclect which aircraft provider Optech would use.
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[25] At all times during his employment, Sharma reported to apd was dircctly
supervised by others; specifically, Sharma first reported to Gutelias, then to Farrington,
then to Neville from November 2001-2003, then to Farrington, then to Mike Sitar
(“Sitar”), and finally to Troy Lane.

[26]  Throughout Sharma’s employment, all orders made by Optech to Aviation were
initiated and approved by the management at Optech.

[27] ‘Throughout Sharma’s employment, from 1996-2008, Sharma was never an

executive of Optech and had no controlling interest in Optech. Further, Sharma did not
even have signing authority for Optech.

[28] At no point in time did Sharma ever negotiate with Aviation International on
behalf of Optech. Despite Optech’s allegation that Sharma did perform such
negotiations, Carswell has conceded that there is simply no evidence to show that such

negoliations took place and that there may not have been negotiations between Sharma
and Fogle/Aviation International,

[29]  Importantly, as alluded to above, Farrington admits that Optech's deeision to
cease using SkyDawg’s aircraft and to use Aviation International’s second plane instead,
was made by Farrington and Neville respectively,

[30] At no time did Fogle/Aviation International believe that Sharma was an agent of
Optech, or that Sharma had sufficicnt authority 1o choose its flight service provider.

[31]  When Fogle first met with Optech to discuss a possible busincss relationship
between it and Aviation International, Gutelias advised Fogle that Farrington was
responsible for choosing [light service providers for Optech. Tndeed, it was Farrington
who negotiated with Aviation Tnternational and agreed to retain Aviation International in
the first place.

[32]  Bccausc Farrington always asked Sharma to deal with Aviation, and never asked
any other Optech cmployee to do so, F ogle considered Sharma to be one of Aviation’s
contacts at Optech. However, Fogle did not consider Sharma as being Aviation’s only
contact at Optech, and believed that Gutclias and Farrington were also its contacts.

[33] At one point, Sharma was asked to prepare a comparison of rates for aircraft
supplices.  In making such a comparison, Sharma merely put together information
regarding the ratcs of aircraft suppliers, which rates were already known to Optech. At
no time did Sharma encourage Optech to use Aviation’s services.

[34] The result of Sharma’s aforementioned comparison was a detailed chart, listing
out aircraft suppliers and the rates that they charged.

[35] Famringlon has admitted that there is no cvidence showing that the figures
contained in said chart were anything but acourate.
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[36]  As Sharma was creating the chart, he discovered that some suppliers bill based on
air time (i.¢, the amount of time that the plane is actually in the air), while others bill
based on flight time (i.e. the amount of time during which the engine of the plane is
turned on). Those suppliers that billed based on airtime also billed a separate invoice for
fucl, which, when combined with the invoice for alrtime, would exceed Aviation
International’s rates,

[37] Carswell alleges that Sharma misrepresented the cost for Optech to purchase
Aviation International’s services in said chart becausc he did not fully explain the chart to

her; yet she acknowledges that upon receiving the chart, she could have asked Sharma or
Farrington to explain it to her, but did not do so.

[38]  Sharma was not the only employee of Optech with requisitc knowledge regarding
the requirements ol the specific types of planes needed to test ALTM.

[39]  Additionally, when he first commenced his employment with Optech, Optech
trained Sharma on the installation of AL TM systems, dernonstrating that there must have
been other Optech employees wilh technical knowledge of the ALTM system and the
aircraft requircments needed to install same.

[40]  Sitar, Gutclias, and Farrington each had expericnce installing ATLM and camera
systems in aircraft and would have the necessary knowledge to sclect aircraft for ALTM
testing.  All of these aforementioncd individuals had directly supcrvised Sharma at some
point during his employment with Optech.

[41]  Between 1999-2008, Optech had 18 ALTM opetators (other than Sharma), which
again demonstrates that there were other employees with requisite knowledge of ALTM
systems and aircraft requirements for the installation of same.

[42]  Carswell also notes that Optech had compiled a list demonstrating which aircraft
were appropriate to usc for ALTM testing, and that quite a fow people at Optech would
have known this list.

A3 Findings of fact sought by the Fogle Defendants

[55]  For their part, Ms. Fogle and the other Fogle Defendants pointed to the record as
supporting the following findings of fact:

[4] The first contact between Aviation and the Plaintiff occurred in or about 1999. At
the time, Aviation was providing certain flight services for ISTS at York University
("ISTS™).  The first meeting was between Bill Gutelius (“Gutelius™) and Glenn
Farrington (“Farrington™), employees of the Plaintiff, and Phil Brasher (“Brasher”),
Aviation’s chief pilot at that time. This first meeting occurred at Buttonville Airport in
Markham, Ontario. Farrington was familiar with Aviation from his own work with ISTS.
Gutelius and Farrington approached Brasher and proposed to him that Aviation fly a
piece of equipment to Washington, D.C. for testing. It was suggested by Gutelius after
this first Mlight that Aviation begin providing remote sensing flight services to the
Plaintiff. Farrington’s recollection that the Defendant, Rajive Sharma (“Sharma™), was at
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this meeting is incorrect. Adele has spoken with Brasher, who has confirmed Sharma
was not at this meeting. Gutelius has provided no evidence in this matter. Sharma has
also stated that he was not introduced to Aviation until much later. Elizabeth Carswell
(“Carswell”) does not know exactly who introduced Aviation to the Plaintiff, dcspite so
swearing in her affidavit.

|5]  Adele was advised by Gutclius at the time that Farrington was the person at the
Plaintif] responsible for making the choice of flight service providers. Thereafier, Adele
met directly with Farrington and negotiated Aviation’s scrvices directly with him.
Neither Gutelius nor Sharma had any involvement in thesc, or any such, negotiations.

(6] Over time, Aviation began receiving more and more of the Plaintiffs work.
Throughout the first few years of the relationship, Gutelius was Aviation’s primary
contact with the Plaintiff and flew the majority of the Plaintiff’s missions with Aviation,
until he left the employ of the Plaintiff. A review of the Aviation mvoices reveals that
they were addressed to the atfention of Gutclius until approximately December 2001,
Sharma only [Jew the occasional test mission, when Gutelius was unavailable, although
Adcle had no personal interaction with Sharma until approximately Scptember 2001.
Sharma had no involvement with the pricing of the services rendered. :

[7] ~ Between 1999 and 2001, Aviation began flying more testing missions for the
Plaintiff, such that it eventually became one of the Plaintiff’s chief aviation supplicrs,
together with an American company known as “SkyDawg”, which had flown for the
Plaintiff since approximately 1994,

[8] By in or about 2002, SkyDawg had fallen out of favour with the Plaintiff, and was
ultimately dismissed. The dismissal arose because of complaints as to the safety and
veliability of SkyDawg’s plane, as well as serious maintenance issues, made by all the
systems operators who flew on the SkyDawg missions (not just Sharma). The Plaintiff
now alleges that Sharma “orchestrated” this dismissal, but the evidence does not support
this whatsoever, The decision was made by Farrington or others at Opilech, but not
Sharma.

[9] ~ Following the dismissal of SkyDawg, Aviation inherited all of SkyDawg’s
workload, as the only other provider of flight services then used by the Plaintif?, Again,
this decision was not made by Sharma, but by Farrington. Although Farrington states it
was based on the recommendation of Sharma, he agrees it was ultimately his decision.
Farringlon agrees that all options were presented to him before his decision was made.,

[10]  Until the safety issues arose with SkyDawg, the Plaintiff"s needs were being met
by cach of SkyDawg and Aviation. Farrington never asked Sharma or anyone clse to get
information on another service provider. There were no complaints regarding Aviation's
scrvices between 1999 and 2002, other than a minor issuc which was addressed.

[11]  The switch was made to Aviation exclusively because it was already one of the
Plaintiff’s service providers (together with SkyDawg), it provided a better plan, and a
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better price. Aviation provided a good opportunity to the Plaintiff becanse it was local,
the planes would be serviced locally, and the operators werc happier and more confidant
because of the servicing of the aircraft in Canada. There was no need to conduct a search
for an alternate flight service provider when SkyDawg was terminated, as the relationship
with Aviation and its flight services provided were satisfactory. The Plaintiff simply
started using more Aviation services.

[12] Despitc Farringlon’s c¢laimed reliance on Sharma o select the aircraft and
suppliers, he agreed it was a fact that the decision as to acceptable {light service providers
(ie Aviation and/or SkyDawg) had already been made by the Plaintiff,

[13] The deeision to use Aviation’s second plane was made by Richard Neville
("Neville™) (at that time Sharma’s supervisor), likely because Aviation was a provcn
service provider. Farrington had no reason to doubt the decision 10 extend all of the
flights to Aviation.

[14] In 2003, alter receiving research from Sharma as to comparative pricing,
Farrington decided to continue using Aviation as the Plaintiff’s primary service provider.
Farrington does not dispute the accuracy of Sharma'’s rescarch, nor is there any evidence
to suggest the research was inaccurate.

[15]  In 2006, the only agreement actually signed between Aviation and the Plaintiff
was exccuted, not by Sharma but by Mike Sitar (“Sitar™) on behalf of the Plaintiff. At
that time Sitar was the Ilicld Operations Supervisor, and was scnior to Sharma. Sitar has
a Master of Science degree, and no particular aviation experience. Sitar has provided no
evidence in this matier. There is no evidence as to any involvement of Sharma in this
decision whatsoever.

[16]  While Adele has no dircct knowledge of the inner workings of the Plaintiff, she
was advised by Sharma on numerous occasions that he was not in charge of sourcing
aircraft and had no authority in this regard. Sharma advised that the decision to use
Aviation (or not to use Aviation) was not his. o the best of Adele’s knowledge, Sharma
simply did not have the authority that the Plaintiff now suggests he did, and that at all
times such authority rested with Farrington and/or Neville and/or others within the
Plaintifl*s organization (ie Sitar).

[17] Sharma was at no time the only systems operator involved in testing the
Plaintiff’s ALTMs. Inidally, Gutelius almost exclusively flew these missions. Later,
Sharma began flying some missions when Gutelius was not available. Still later, as
Aviation began flying more of the Plaintiff’s test missions, Sharma was less-frequently
the systems operator who flew with Aviation, From 2002 to approximately in or about
20006, Adele calculates that Sharma flew approximately 20% of the test missions for the
Plaintilf. By in or about 2006 and thercafter, Sharma flew on less than 5% of the test
missions. The rest of the test missions were flown by other systems operators on behalf
of the Plaintiff. With the cxception of the 20% estimate, these facts are not disputed by
the Plaintiff,
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[18] At no time during his employment with the Plaintiff was Sharma ever an
executtve or a member of the board of directors of the Plaintiff. At no time during his

employment with the Plaintiff did Sharma ever have a controllin g Interest in the Plaintiff,
nor was he a shareholder.

[19] Contrary to the allcations made by the Plaintiff, Sharma’s employment did not
include the authority to select aircraft service providers, as evidenced by the Job
Description prepared by the Plaintiff for Sharma in his role as Flight Operations Team
Leader. The closest itemized responsibility is: “planning availability of aircraft and pilots
to accomplish required missions”, Sharma was promoted to this position in 2001.
Sharma’s swom evidence is that at no time was he given discretion over the supplier
relationships, including that with Aviation. At all times his supervisor, Farringlon (or
Neville), held that discretion and authority.

[20]  During the period of 2001 to 2003 when Neville was Sharma’s direct supervisor,
Neville was responsible for sourcing the planes, like Aviation, to test the units. He was
responsible for all of the activity. Neville previously worked for Bocing.

[21] Sharma did not authorize payment of invoices, and was only responsible to
properly code the invoices (an administrative function), for submission to F arringlon for
approval. Sharma’s duties werc “as more of an organizer of logistical issues and ordering
issues as between the Plaintiff and its supplicrs, including Aviation™.

[22] At no time was Sharma cver the “buying agent” for the Plaintiff with respect to
Aviation or any other supplier. The term “buying agent” is not to be found in any job
description or performance review. Sharma was not a fiduciaty of the Plaintiff. His role
was purely administrative and he had litile or no influence or discretion over strategic
decisions.

[23]  Sharma never had any control over payments to suppliers, including Aviation, nor
did he have signing authority or cheque approval authority. This authority rested solely
with others.

[24]  The Plaintiff has alleged and restated in its factum that Sharma cxpedited payment
ol Aviation invoices. This is not accurate and is misleading to the Court. As thoroughly
tleshed out in the cross-examinations, cach Aviation invoice was admittedly due on
receipt. In cach of the limited cases of Sharma requesting payment of certain invoices,
those particular invoices were overdue, and in some cases morc than 45-60 days overdue.
There was nothing untoward or improper for Aviation to be asking for payment of
invoices that were overdue,

[25]  After Sharma was terminatcd in 2008, no inconsistencics regarding Aviation
invoices came to Farrington’s attention. None of the coding that Sharma administratively
attended to is incorrect. There was no complaint about recorded aircraft flight time or
any record of inappropriate billings.
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[26]  Farrington does not dispute the accuracy of Aviation's invoices as to flight times,
as verificd by Sharma.

[27]  After 14 years of flight tests, the flight requirements nccessary for testing the
ALTM system were known to many people within the Plaintiff's organization, not just

Sharma. In fact, over time the Plaintiff had compiled a list of appropriate planes for
leslng purposes.

[28] Sharma did not source aircraft from Dynamic, or other aircraft suppliers, unless
Farrington insisted he do so. Carswell is aware of no instance when Farrington so
msisted.

[29]  Adele was not told by the Plaintiff that they had rules against employees being
paid by supplicrs.

[30] Despite the Plaintifl having alleged that Sharma was responsible for negotiating
with Aviation, it was later admitted by Carswell hat perhaps there were no such
ncgotiations between Aviation and Sharma. Carswell could not point to one letter
evidencing negotiations as to rate changes between Aviation and Sharma.

A4 Examination of the evidence

[56] I have used this unduly lengthy and cumbersome method of setting out the different
versions of facts advanced by the partics in support of their respective positions about Mr,
Sharma’s rolc at Optech in its rclationship with Aviation — a key, threshold issue — in order to
make the point that on its face the record before me gives risc to the following disputed material
facts:

(i) What was Mr. Sharma’s role in introducing Optech to Aviation? Optech suggested
Mr. Sharma made the introduction; the defendants point to evidence, including
admissions by Optech employees such as Ms. Carswell, that he did not;

(iiy  Did Mr. Sharma’s duties include acting as on-going buying agent of airtime services
from suppliers such as Aviation? Mr. Sharma poinis to his job description and his
position subordinate to several managers to say it did not; Optech relies on a 2003
performance review [or Mr. Sharma and scveral emails to him from Ms. Fogle to say
it did;

(ii1) A related issue is whether purchasing decisions, such as the termination of the
contract with SkyDawg and the hiring of Aviation’s Skymaster airplane, wete really
made or influenced by Mr. Sharma or by his superiors. Mr, Sharma contends the
latter was the case; Optech admits the decisions were madc by supervisors, but
contends Mr, Sharma influenced those decisions;
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(iv)  Optech contends that a comparative pricing chart prepared by Mr. Sharma, which the
plaintiff’ states influenced its purchasing decisions, was flawed and deliberately
misleading. The defendants point to admissions in the record by Oplech’s Mr.
Farrington that he docs not disputc the accuracy of the information presented;

(v) Optech paints Mr. Sharma as its purchasing agent, but Aviation statcs that the only
contract it ever signed with Optech was in 2006 and that was signed by a Mr. Sitar on
behalf of Optech. Mr. Sitar did not file an affidavit on this motion.

[57]  Clearly the issue of Mr, Sharma’s role in the purchasing relationship between Optech and
Aviation is a contested one. On a review of the written record T cannot say that the position
advanccd by the defendants on this issue stands no chance or hope of success. How much more
would I need to decide this issuc? 1 would not be prepared to decide this issue without hearing
some viva voce evidence from the key witnesses: Mr. Sharma, Ms. Fogle, Mr. Farrington and
Ms. Carswell.  As well, evidence [rom Mr, Neville and Mr. Sitar (neither of whom filed
affidavits) would sccm relevant to ascertaining the precise scope of Mr. Sharma’s role in the
relationship between Optech and Aviation. As assessment of the credibility of the evidence
given by those witnesses would be necessary, in my view, to weigh the evidence and make
findings of fact with the degree of certainty required by the law. [ conclude that such fact-
finding cannot properly be done only by a review of the written record filed before me.

B. Did Aviation make a payment to Mr. Sharma when the latter stood in the position of
Optech’s agent?

[58] There appears to be no dispute on the evidence before me about the following facts
concerning 151 Ontario:

o) Mr. 8harma and Ms. Fogle incorporated 151 Ontario in January, 2002;
(it)  Mr. Sharma was cmployed by Optech at that time:

(iii)  Aviation transferred ownership of its Navajo aircraft to 151 Ontario and 151 Ontario
also purchased a Skymaster in January, 2002;

(iv)  Both aircraft were used by Aviation to provide services to Optech:
(v) Starting in 2004 Aviation began to give 151 Ontario cheques it received from Optech

for deposit in the bank account of 151 Ontario. In April, 2008, Aviation directed
Optech to pay all further invoices by making payments directly to 151 Ontario;
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(vi)  The sources of 151 Ontario’s revenucs for the period 2003 until 2008 are sct out in
the table below:

YEAR TOTAL PAYMENT | DEPOSIT/RECEIPT OTHER

DEPOSITS FROM OF OPTECH SOURCES
AVIATION CHEQUE
2003 169,301.01 169,301.01 Nil Nil
2004 190,782.91 165,800.00 24,982.91 (13%) Ni]

72005 761,329.35 | 14,900.00 | 694,587.94 (91%) 51,841.41

2006 875,637.12 44.200.00 670,034.91 (76%) 161,402.21

2007 656,416.39 27,803.05 454,272.54 (69%) 174,340.80

2008 469,139.59 10,518.25 404,521.34 (86%) 54,100.00

TOTAL | $3,122,606.37 | $432,522.31 | $2.248,399.64 (72%) | $441,684.42

[59]  There also appears to be no dispute on the record that during the period May 1, 2003 until

July 1, 2008 151 Ontario made the following payments to Mr, Sharma, Ms. Sharma or 202
Ontario;

PAYEE AMOUNT

202 Ontario, Mr. Sharma’s personal corporation $616,179.00
Payments against AMEX debt incurred by Mr. Sharma $135,958.49
M. Sharma $48,600.00

The paymeuts made by 151 Ontario to 202 Ontario represented 20% of the total amounts
deposited in the bank accounts of 151 Ontario and excecded the amount of money 151 Ontario
generated from sources other than Aviation and the deposited Optech cheques.

[60] A memorandum prepared by the accountants for 151 Ontario in August, 2003, entitled,
“Notice of understanding between both partners forming 1510032 Ontario Ltd.”, contemplated
that cheques sent by Optech to Aviation in payment of invoices for services Aviation rendered
would be deposited into the bank account for 151 Ontario and that management fees of
$5,000.00 were to be paid by 151 Ontario to sach director — ic. to Mr, Sharma and Ms. Fogle.
The memorandum specifically linked the deposit of Optech cheques by 151 Ontario to the ability
of that corporation to pay management fees to Mr. Sharma and Ms, F ogle:
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“Management fees of $5,000.00 can only be issued on the 1% if cash flows permit (c.g. if

Optech. is slow to pay, there may not be cash to pay the operating expcnses and the
$5,000 on the first of each month.)”

[61]  In the face of this evidence Mr, Sharma and Ms, Fogle offered three explanations for the
activity of 151 Ontario. First, they stated that their purpose in incorporating 151 Ontario was to
develop two business opportunities: (i) the vecruitment of flight students from India for the flight
school operated by Aviation and (ii) the provision of after-market services to companies that had
purchased survey equipment from Optech.  Ms. Fogle regarded both aclivities ag non-
competitive with Optech. While the evidence does indicate that 151 Ontario developed some
sources of revenue from those activities, the fact remains, as shown on the table above, that the
overwhelming proportion of the revenue of 151 Ontario came from Optech — either from cheques
payable to Aviation made over to 151 Ontario or, in the f{inal months, from direct payments by
Optech. That said, the Fogle Defendants have fled an cxpert’s report from Mr. Ron Forster, an
accountani, who opined that “significant revenue was generated by the [Aviation] flight
school...and that there is a basis for management fees to be paid [to 151 Ontario’s principals] for
sourcing and getting the students for the flight school.”

[62]  Sccond, Ms, Fogle deposed that by using 151 Onlario to lease aircraft, which it in tumed
made available to Aviation, the latter company would have more cash with which to expand its
own services, including purchasing additional trainin g aivcraft for its flight school.

[63] Finally, Mr. Sharma and M, Fogle deposed that by involving 151 Ontario indirectly in
the provision of Aviation’s services to Optech, the plaintiff was not prejudiced because
Aviation’s prices to Optech remained very compelitive. This issue is hotly contested in two
respects:

(i) In his expert report Mr. Forster opined that the “rates charged by Aviation/151 Ont
when all additional costs are considered (fucl, crew costs, positioning efc.) were very
signiticantly lower than the total cost to Optech offered by Aviation’s competitors
capable of providing such services to Optech. Thus Optech derived a significant
benefit in terms of its total costs when using Aviation/151 Ont during the period
under review”. Optech challenged the accuracy of Mr. Forster's findings and led
evidence that after it terminated the contract with Aviation its airtime costs dropped
significantly;

(ify  Oplech further submitted that in any event the case law states that where a secret
commission has been established it is irrelevant whether the plaintiff can cstablish a
loss; the ¢laim is restitutionary in nature and the appropriate measure of the loss is the
amount of the bribe.

[64] 1am not able to decide these issucs on the written record before me. First, Optech makes
very serious allegations of wrong-doing against Mr. Sharma and Ms. Fogle, essentially
allepations of fraudulent misconduct. Both Mr, Sharma and Ms. Fogle vigorously deny those
accusations and they have adduced considerable evidence seeking to provide innocent
explanations for their conduct. Optech contends that their explangtions are contradictory and
inconsistent, and it included with its factum a detailed schedule selting out what it argued were
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numerous inconsistencics in the explanations provided by Mr. Sharma and Ms. Fogle. An
assessment of their explanations will require, in part, findings about their credibility. I would

need more than a written record to make such findings; 1 would requirc the opportunity to see
and hear Mr, Sharma and Ms. Fogle offer and defend their explanations,

[65]  Sccond, the defendants’ explanations rest, in part, on the expert opinion filed by Mr.
Forster. As the Acknowledgement of Expert’s Duty signed by Mr. Forster makes clear, his duty
i3 to assist the courl in respect of an issue in dispule, Often when experts testify at trial the
presiding judge will ask questions of the expert in order 1o clarify his or her understanding of the
technical matters in dispute. On this motion for summary judge I have no opportunity to ask any
questions of Mr. Forster, whercas if he testified at trial 1 would certainly have some for him.

|66]  Finally, although I understand Optech’s position that the competitiveness of the pricing
of Aviation’s services is not, as a matter of law, relevant to the determination of whether
Aviation paid secret commissions to Mr. Sharma, Optech has joined issue on that matter by
leading cvidence that its airtime costs fell after it terminated Aviation’s contract. As well, the
competitiveness of Aviation’s pricing plays an essential role in the innocent explanations
tendercd by Mr, Sharma and Ms, Fogle. As stated, viva voce cvidence is required to assess their
explanations.

C. Did Aviation make the payment knowing that Mr. Sharma was acting as the agent of
Optech?

[67] As mentjoned in scction VILA.4 above, Mr. Sharma’s role in Optech’s purchasing of
services from Aviation is a contested issuc, and Ms, Fogle deposed that she did not understand

that Mr. Sharma played any material role in the contractua) relationship between Aviation and
Optech,

D. Did Aviation fail to disclose to Optech that it made payments to Mr. Sharma, the
person whom it knew to be Optech’s agent?

[68]  Both Mr. Sharma and Ms, Fogle admit that they did not inform Optech directly about Mr.
Sharma’s role in 151 Qntario.

[691  They contend, however, that Optech knew, or should have known, about the breadth of
151 Ontario’s operations, cspecially its pursuit of atter-market services business, Mr. Sharma
and Ms. Fogle poinled to an event held on April 7, 2004 at the Buttonville Alrport and suggested
that 151 Ontario’s operations became known to Qplech at that conference. The March 31, 2004
and April 11, 2004 emails relied on by the defendants as evidence of Optech’s knowledge of the
activities of 151 Ontario contained no reference to the latter corporation: only Aviation was
mentioned in them. Whether more can be taken from the participation of Optech in that April,
2004 conference will require an assessment of viva voce evidence.

[70] As to the notice Aviation gave Optech in April, 2008 that all future invoices for
Aviation’s services would come from 151 Ontario, Ms. Fogle’s cmail to Optech dated April 8,
2008, simply stated: “Due to some internal operating changes, all future invoices from Aviation
International will be billed by a numbered company - 1510032 Ontario Ltd.” Hardly notice of
who 151 Ontario was, what it did, or what role Mr, Sharma played in that company.
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E. Conclusion with respect to Optech’s motion for summary judgment

[71]  Having examined the elements of Optech’s clajm and the evidence filed by the parties, I
conclude that [ would “necd more™ in order to be able to adjudicate Optech’s claim with the
degree of certainty required by the law. Specifically, as T have detailed in this section of my
Reasons, viva voce evidence would be required in order to determine whether Mr. Sharma played
an influential or decision-making role in Optech’s purchase of services from Aviation, to
evaluate the innocent explanations advanced by the defendants for why Optech payments to
Aviation found their way into 151 Ontario, and to consider why Mr. and Ms. Sharma received
the benefit of some of those payments for the work they did for 151 Ontario.

[72] I am not prepared to order a “mini-trial™ under Rule 20.04(2.2) to assist me in assessing
the credibility of the witnesses and excreising my fact-finding powers under Rule 20.042.1),
Optech had the opportunity 1o request a mini-trial at the April 20, 2010 Motions Scheduling
Court before Himel J. The endorsement of that attendance noted that no viva voce evidence
would be required. While, notwithstanding that endorsement, I retain the discretion to order a
mini~trial, the failure of Optech to request that viva voce evidence be heard on the return of the
motion weighs heavily in my decision not to order a mini-trial. Tor our system of scheduling
summary judgment motions in the Toronto Region to work, requests for the use of viva voce
evidence on a summary judgment motion must be made in advance of the hearing, either at the
initial Motions Scheduling Court or thereafter well in advance of the hearing once the need for
viva voce evidence becomes apparent. If parties do not make their requests in advance, our
scheduling system will collapse under its own weight and unacceptable delays will attach 1o the
adjudication of summary judgment motions,

[73] For these reasons [ am not satisfied that there is no genuine issue requiring a trial with
respect to Optech’s claim against the defendants (or the defendants’ defence thereto). 1 refuse
Optech’s motion for summary judgment in respect of its sceret commissions claim, but 1 will
make certain directions below about the trial pursuant to Rule 20.05. I am not scized of this
proceeding.

VIII. Mr, Sharma’s wrongful dismissal claim

[74]  Mr. Sharma has counter-claimed for damages for wrongful dismissal. Optech takes the
position that it had cause to firc Mr. Sharma because of his participation in the kickback scheme.
Given the centrality of the allcgations regarding a kickback scheme to any determination of Mr.
Sharma’s wrongful dismissal claim, in light of the reasons given above I refusc to grant summary
Judgment dismissing the wrongful dismissal ¢laim,

IX.  Aviation’s Counter-claim

[75]  Aviation has countered-claimed for, and seeks summary judgment in respect of, 22
invoices totaling $64,270.02 which Aviation and 151 Ontario rendered to Optech in 2008 for
services rendered. In its Statement of Claim and Reply Optech pleaded that any amount it owed
to Aviation should be set-off against the damages Optech seeks against the defendants for the
alleged kick-back scheme. Given the close relationship between the parties® claims, it is
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appropriate that Aviation’s counter-claim be dealt with at the same time as Optech’s claim. 1
therefore refuse Aviation’s request for summary judgment.

X. Directions regarding the trial of this proceeding

[76]  For the reasons given above, I refuse to grant Optech summary judgment in respect of its
secret commissions claim and its request to dismiss Mr. Sharma’s wrongful dismissal counter-
claim. I also refuse to prant Aviation summary judgment on its claim for unpaid invoices, I
direct the claim and counter-claims to proceed expeditiously to trial,

[77] A lot of time and money obviously has gone into the preparation of the record before me.
The benefit of that work-product should not be lost. Accordingly, I think it appropriate to make
directions about the trial pursuant to Rule 20.05(2). Specifically, T think that the affidavits filed
on this motion should act as part of the evidence-in-chief of the witnesses at trial, and I think that
the transeripts of their cross-examinations not only should be wreated as if transcripts of their
examination of discovery, but should also form part of their cross-examinations at trial. Also,
the parties must include a copy of these Reasons in the Trial Record and in the materials placed
before the pre-trial conference Judge. 1 am reluctant to make any further directions without
submissions from counsel because T am not aware of all the pre-trial steps the parties have taken
lo date. Consequently, [ invitc the parties to scrve and file with my olfice written submissions on
further directions for the trial by Wednesday, February 9, 2011, and to serve and file any
responding submissions thereon by Friday, February 18, 2011. Once I have reviewed the
submissions, I will issue further dircetions. OFf course the parties arc encouraged to work out 2
conscnt order on directions for my consideration.

XI. Costs

[78] 1 would encourage the partics to try to settle the costs of this motion, If they cannot, the
parties may serve and file with my office written cost submissions, together with Bills of Costs,
by Wednesday, February 9, 2011, and they may serve and [ile with my office responding written
cost submissions by February 18, 2011. The costs submissions shall not cxceed three pages in
length, excluding the Bill of Costs.

D, M. Br/own 1.

Date: January 31, 2011
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